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Abstract

Abstract

On Judicial Application Crime of Impairing Prevention and

Treatment of Infectious Disease

Since the outbreak of COVID-19 at the beginning of 2020, the maintenance of
social order and the implementation of national governance are facing severe
challenges, and the all-round social governance measures are being vigorously
promoted. Among them, the power of the rule of law is indispensable, and the
criminal law must play an extremely important role based on the severity of sanctions.
For various reasons, the actual judicial application of the crime of hindering the
prevention and treatment of infectious diseases was basically in a "dormant" state
before the COVID-19 hit, but after 2020, it ushered in a "highlight moment", and
judicial cases emerged in endlessly. By the beginning of 2023, "Class B and Class B
management" will be implemented for novel coronavirus infection. The epidemic
prevention and control in China will face new situations and new tasks, and the
prevention and control work will enter a new stage. It is of great theoretical and
practical significance to study the relevant topics of the judicial application of the
crime of impairing the prevention and control of infectious diseases in the context of
the normalization of the prevention and control of new epidemics.

According to the relevant legislative provisions, the crime of impairing the
prevention and control of infectious diseases refers to the illegal and criminal acts that
violate the relevant provisions of the Law on the Prevention and Control of Infectious
Diseases, cause the spread of Class A infectious diseases and determine to take the
prevention and control measures of Class A infectious diseases according to law, or
have a serious risk of transmission. From the perspective of historical evolution, the
relevant legislation of the crime of impairing the prevention and control of infectious
diseases has experienced three periods of "dormancy", "awakening" and "highlight".
In terms of the governance orientation of the crime of impairing the prevention and
control of infectious diseases at the current stage, "strict" should change according to
the time, "leniency" should subdivide the situation, and balance the relationship

between "strict" and "leniency" dynamically and comprehensively.
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As far as the crux of judicial application is concerned, it is mainly reflected in
the following aspects: First, the scope of identification of the elements of the
constituent elements has been expanded, which is reflected in the introduction of
relevant judicial interpretations and the amendment of the criminal law, mainly
around the relevant provisions of "infectious diseases managed in accordance with
Class A"; Second, the criteria for judging the form of guilt are vague, and the "fault
theory", "intentional theory" and "mixed theory" have their own reasons, and there is
no agreement; Third, the logic of responsible judgment is dangerous, which is
manifested in three theoretical levels: "serious danger", specific dangerous crime and
protection of legal interests.

The judicial crux of the crime of impairing the prevention and control of
infectious diseases can be analyzed as follows: First, the absence of administrative
governance in the field of public health is reflected in the imperfection of the legal
system of administrative governance, the lack of the process of administrative
governance system, and the weakness of the operation of the branch mechanism of
administrative governance; Secondly, the criminal law governance in the perspective
of risk criminal law is in front, and the reasons can be summed up as the necessity of
preventive control of crime, and the special demands of the normalization background
of epidemic prevention and control; Third, there are many omissions in the non-fault
theory, and the old fault theory is not suitable for the governance needs of the new
stage.

To solve the judicial difficulties of the crime of hindering the prevention and
control of infectious diseases, we can focus on the following aspects: First, we should
build the connection between administrative sanctions and criminal sanctions from
the perspective of the theory of sanctions, promote the connection between
administrative sanctions and criminal sanctions, maintain a balance in the
normalization of epidemic prevention and control, and be alert to the expansionary
effect of judicial interpretation; Second, clarify the "serious danger" judgment
standard in the crime of impairing the prevention and control of infectious diseases,
specifically including establishing the fundamental direction of actual harm,
introducing professional judgment opinions, and confirming the specific harmful
consequences; Third, in the normalization of epidemic prevention and control, we
should advocate the implementation of the new negligence theory, which is more in
line with the overall direction of epidemic prevention and control work, is conducive
to improving the level of criminal justice identification in the context of risk society
and risk criminal law, and is conducive to the necessary constraints on criminal
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justice in the context of epidemic prevention and control normalization.

Key Words: Crime of impairing prevention and treatment of infectious disease;
Epidemic prevention and control; Judicial application
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