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Abstract

Abstract

Article 68 and Article 69 of the Interpretation of the Supreme People's Court
on the Application of the Guarantee System of the Civil Code of the People's
Republic of China formally established the legal status of the equity transfer
guarantee, responded to questions such as whether the creditor should bear the
liability for false investment in the equity transfer guarantee . But the two clauses
are not enough to solve all the problems in judicial practice of equity transfer
guarantee. Due to the dual type of equity ownership and property ownership, the
equity transfer guarantee is different from the traditional guarantee system of real
right transfer. However, due to the insufficient understanding of the difference
between the theoretical circle and the judicial practice circle, there are a lot of
different judgments in the same case on the validity of the equity transfer guarantee.
Therefore, this paper focuses on the effectiveness of equity transfer guarantee, in
order to improve the judgment rules of equity transfer guarantee effectiveness.

Apart from the introduction and conclusion, the text of this paper is divided
into four parts:

The first part:Statistics and differences of judgment documents on equity
transfer guarantee. This part adopts the empirical analysis method, the author
statistics 281 judgment documents of equity transfer guarantee, through the reading
and analysis of the above judgment documents, the author finds that the equity
transfer guarantee system has a realistic demand, the proportion of equity involved
is high, the equity transferor risk is greater; At the same time, the disputes on equity
transfer guarantee in judicial practice mainly focus on the internal and external

effectiveness of equity transfer guarantee. Specifically, there are different judgments
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in the same case on how to identify the effectiveness of equity transfer in equity
transfer guarantee, whether the creditor enjoys the priority to receive compensation,
whether he enjoys equity, whether he bears the liability of the original shareholder's
investment. The author has sorted out the transaction mode of 9 typical cases in 281
judgment documents and found that there are still great differences in the court's
identification of the same or similar equity transaction arrangements.

The second part: Analysis of the causes of different judgments in the same
case of equity transfer guarantee. In this part, the author analyzes the reasons
for the different verdicts of the same case. First of all, the court misjudged the
true expression of intention of the parties and directly determined that the
transferor did not actually transfer the expression of intention according to the
agreement between the parties. Secondly, the judicial practice confuses the way
of disclosure of equity transfer guarantee and the way of registration of equity
transfer change, affirms that the registration of equity transfer change can
achieve the effect of real right disclosure, and fails to clarify the relationship
between the two ways of disclosure. Finally, Article 69 of the Interpretation
uses the expression "nominal shareholder”, which causes confusion in the
application of law. Many courts equate equity transfer with guarantee and
equity entrustment, and directly apply the relevant rules of equity entrustment.

The third part: Reexamine the legal structure theory of equity transfer
guarantee. In this part, the author combs the basic theory and evolution of the
mainstream theory of the legal structure of equity transfer guarantee, including the
theory of ownership structure and security right structure. The author finds that the
selection of legal structure of equity transfer guarantee should be based on the true
expression of the parties, but neither of the two theories respects the true expression
of the parties to the greatest extent. Therefore, the author tries to clarify the content
of the parties' true expression of intention through the constitution theory of

expression of intention and the combination of contract elements such as the voting
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rights arrangement in the share transfer guarantee. Based on this, the share transfer
guarantee is divided into two different types: typical share transfer guarantee and
atypical share transfer guarantee. Typical equity transfer guarantee means that the
debtor or a third party agrees with the creditor to transfer the equity ownership to
the creditor in form. If the debtor pays off the debt due, the debtor can buy back the
equity unconditionally or according to the equity transfer consideration. If the debtor
fails to pay off the debt at maturity, the creditor may be compensated by means of
disposition liquidation or vesting liquidation; If the parties have completed the
public registration of the guarantee of equity transfer, the creditor may give priority
to the atypical guarantee of the equity with reference to the security right. The
atypical equity transfer guarantee means that the debtor or the financier or the third
party transfers the equity ownership to the creditor for the performance of the debt
of the debtor or for the investment funds of the investor, and the creditor or investor
actually enjoys the rights of the shareholder and undertakes the obligations of the
shareholder. If the debtor is due to pay off the debt and the investment cooperation
between the parties ends, the debtor or the financier or a third party may
unconditionally or according to the equity transfer consideration, or the investor may
withdraw the equity according to the agreed capital reduction; If the debtor does not
pay off the debt at maturity and does not receive the fixed income agreed upon in
the investment agreement, the debtor or the investor can be compensated by means
of disposition liquidation or vesting liquidation. This paper argues that the legal
structure of typical equity transfer guarantee applies to the theory of security right
construction. The interpretation and application of the legal structure of atypical
equity transfer guarantee should take into account the value of civil law and
company law.

The fourth part: Perfecting the judgment rules of equity transfer guarantee
effectiveness. This part focuses on how to solve the problem of internal and external

effectiveness of equity transfer guarantee in order to overcome the defects of the
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judgment rules of equity transfer guarantee. First of all, this paper argues that the
legal status, rights and limitations of creditors in the internal effect of equity transfer
guarantee should be clarified. Secondly, this paper reviews the differences and
connections between equity transfer and guarantee and equity enfranchisement, and
discusses the realization of equity transfer guarantee. In addition, the author suggests
that the registration of equity transfer guarantee should be added in the enterprise
credit information publicity system, and on this basis to solve the problems such as
the external transfer of equity by the creditor of equity transfer guarantee and

whether the creditor bears the false liability of the original shareholder.

Key words: Equity Transfer Guarantee; Expression of Intention; Theory of Legal

Structure; Internal and External Effectiven
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