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Abstract

ABSTRACT

With the vigorous development of market economy, the trend of diversification
in transactions has further deepened.The traditional guarantee methods are difficult to
be sustained due to the large transaction costs, cumbersome setting procedures, and
the constraints of economic risk and high financing needs.In the practice of civil and
commercial affairs, the "atypical guarantee" represented by transferral guarantee has
emerged.Article 388 of the Civil Code not only moderates the legal principle of real
rightbut also provides strong support for the effectiveness of the transfer
guarantee.The "corporate restructuring" has activated the financing function of
equity,which makes the equity transfer guarantee, one of the types of transfer
guarantee, set up frequently in practice.and the resulting case disputes emerge in an
endless stream.In practice, the cases of equity transfer to guarantee emerge endlessly.
The compound right attribute of equity leads to both property and personal character
of equity transfer guarantee transaction.The identity of the creditor is not clearly
stipulated in the current law, and the chain reaction caused by the transfer of equity to
the guaranteed exchange involves many subjects, resulting in more complicated
disputes.Because there is no systematic regulation of equity transfer guarantee in our
country, the judicial judgment lacks unified standard, and there are many unresolved
problems in the dispute of equity transfer guarantee. Therefore, based on the basic
theory and nature of equity transfer guarantee, this paper takes the ruling rules of
equity transfer guarantee case as the breakthrough point, focuses on the disputes
related to the creditor's right structure in the target company, analyzes the
reasonableness and deficiencies of the current judicial logic, and further clarifies the
creditor's right structure in order to promote the perfection of the judicial judgment
rules.

In judicial practice, the courts have tended to be highly approving of the validity
of equity transfer guarantee, but the dual nature of the system itself and the specificity
of the target equity have brought about legal problems one after another.Although the
judgment logic of "differentiation principle" adopted by the court in the case of equity
transfer guarantee can highlight the guarantee essence of equity transfer guarantee, it
is difficult to eliminate the confusion in theory and legal system caused by this

interpretation path.This interpretation path will bring about several problems, such as
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Abstract

impingement on the existing civil and commercial legal system, emphasis on the
substantive purpose rather than the commercial externalism, analogical application of
equity pledge to cover the representation of ownership transfer and obstacle to the
realization of creditor's rights.The identification of shareholder qualification in equity
transfer guarantee has gone beyond the management scope of civil law.On the basis of
the relevant provisions of the Company Law and its judicial interpretation, the
creditor's entitlement to shareholder status should be affirmed in accordance with the
formal view.The creditor's shareholder qualification is not only supported by the
autonomy of will in the field of private law, but also based on the principle of
commercial subject's own risk.On the basis of affirming that creditors are entitled to
exercise shareholders' rights, the scope and authority of exercising rights should be
clarified.Otherwise, the essential purpose of equity transfer guarantee will be affected
and the risk in equity transfer guarantee will be increased.Creditors must strictly
observe the contract when exercising equity rights.The scope of the exercise of rights
is not only limited by the purpose of the security, but also by the principles of good
faith and fairness,and learn from the regulation of fraudulent transfer in the
Anglo-American law to prevent creditors from abusing their rights against the
interests of other subjects.According to the principle of consistency of rights and
obligations,the legal basis for the creditor to exercise the right of recovery to make up
for the loss and the legal principle of avoiding the risk created for the third party, the

creditor shall bear the liability for the defect of investment.

Key Words: Equity transfer guarantee; Judicial rules; Shareholder qualification;

Rights of creditors.
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