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Abstract

Abstract

Throughout the process of formulating and amending the Constitution of China,
the right to communication has always been an important part of the Constitution. The
"82 Constitution" stipulates that the right to communication is protected by law. Only
in the case of national security or the investigation of criminal crimes can the public
security and procuratorate inspect communications according to legal procedures. The
act of restricting the right of communication has been strictly restricted from three
aspects: subject, subject and procedure, which reflects the constitutional spirit of strict
protection of citizens' right of communication. However, with the update and progress
of technology, the means of communication have become increasingly diversified,
and Internet communication has become the main communication channel in daily life.
The practical need to manage the emerging forms of communication conflicts with the
orientation of strict protection of the right to communication in the Constitution.
Under the influence of Internet technology, compared with traditional communication
methods such as letters and telephone, network communication has been significantly
enhanced in immediacy and interactivity, and the speed and breadth of
communication information has been greatly improved, which also indirectly
accelerates the spread of illegal information and expands the scope of influence,
which may have stronger social harmful consequences, thus creating a new demand
for strengthening communication management. On June 1, 2017, the Cyber Security
Law of the People's Republic of China came into force, covering all aspects of cyber
security governance. Article 48 stipulates the security management responsibility of
the network platform for the content of electronic information sent by users, and
requires the platform to take measures such as stopping and eliminating once it knows
that the content of electronic information sent by users is illegal. In essence, the
platform enterprise is required to manage the user's communication information to
avoid the proliferation of illegal information, and to maintain the network security
order by limiting the user's communication right. Although this provision is of great
significance for strengthening network governance and reducing management costs,
under no circumstances can citizens' basic rights be unduly restricted on the grounds
of safeguarding public interests. Any legal provisions restricting basic rights should be
guided by the spirit of the Constitution and follow the requirements of the principles
of legal reservation, proportionality, due process, etc. to ensure the rationality of
restrictive provisions.

Therefore, in the context of the urgent need to improve the network governance
system, appropriate adjustments should be made to the management subject, subject
matter, means and procedural elements specified in Article 48 of the Network Security
Law: reasonably limit the scope of "relevant competent departments" and platform

enterprises as the management subject; Reduce the standards of the platform's duty of



Abstract

care and add "quantitative" review elements to the management reasons to ensure the
clarity and proportionality of the provisions; Based on the role orientation of the
platform enterprise, change the "final" measures to "temporary" measures; Combined
with the particularity of the algorithmic automatic decision-making process, it
stipulates the prior review and disclosure procedures at the legislative level and gives
the parties to the case the right to interpret the algorithm to ensure the fairness and
transparency of the decision-making process and results; At the same time, the legal
and platform agreements clearly identify the subject of liability and the way of relief
for the improper restriction, and provide clear guidance for the parties to seek relief.
Fully implement the spirit of the Constitution in the Network Security Law, realize the
balance between personal interests and public interests, and better meet the interests

of citizens in the Internet era.

Key words: communication right; Network platform; Information security

management behavior
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