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Abstract

Research on the Application Scope of Conditional Non-Prosecution
System

The system of conditional non-prosecution is rooted in litigation discretion and
has the function of reasonable allocation of judicial resources. The non-criminal
treatment of minor crimes is conducive to their return to the society and conforms to
the concept of restorative justice. The scope of application of our conditional non-
prosecution system in terms of subjects, charges, and sentences is narrow compared to
the scope of application of similar systems in Germany, Japan, the United States, and
Taiwan, and even the scope of application of the current system has been limited
compared to that of the pilot phase. The amendments to the Criminal Law (VIII) and
(IX) have expanded the criminal law network, and the number of criminal cases for
minor offenses has increased in proportion to the pressure on the judiciary to control
the number of cases that go to trial, making it imperative that decriminalized cases such
as the conditional non-prosecution system be handled. The current scope of the
conditional non-prosecution system is not adapted to the needs of current judicial
practice, and the scope of application of the conditional non-prosecution system should
be expanded in a reasonable and scientific manner.

Every system in the process of practice will appear problems and deficiencies. In
this paper, by comparing and extraterritorial legislation and judicial practice in the
empirical data of the research of conditional not to sue system were summarized in the
confused with relatively not to prosecute the applicable scope as well as the main body,
crime and punishment degree for narrow the scope of the problem, based on pretrial
diversion, minors special encounter, the merger doctrine on punishment aim value
considerations, such as criminal policy of combining with in view of the problem put
forward the corresponding perfecting suggestion. Expanding the scope of application
of the subject of conditional non-prosecution system is to extend to all subjects, but
different subjects should not apply the system of conditional non-prosecution with
exactly the same conditions. It should be considered that the original intention of the
system is to protect minors, and at the same time, it should be considered that the system
can benefit litigation economy and improve judicial efficiency. Therefore, this paper

divides the applicable subjects of the system into the following four categories: First,



minors. Second, there are special subjects such as the elderly over the age of 75, school
students over the age of 18, and women who are pregnant or breastfeeding their babies.
Third, adults outside the special subject. Fourth, companies, enterprises and other legal
entities. Special subjects such as senior citizens over the age of 75, school students over
the age of 18, pregnant women or women breastfeeding their babies and other special
subjects are subject to the same conditional non-prosecution system as minors. The
reason is that although these special subjects are already adults, they belong to social
vulnerable groups together with minors, and should enjoy the qualification of applying
conditional non-prosecution equally with minors. General adults should be subject to
more stringent conditions for application, and specific suggestions for improvement are
mainly put forward from the scope of the subject, the scope of the crime and the scope
of the sentence.

The expansion of the scope of application of the system affects the configuration
of the powers of the three organs of the public prosecution and the law, focusing on the
follow-up of supporting measures to play a role in guaranteeing the functional value of
the system. For example, set the subject differentiation of additional conditions to adapt
to the system; with the expansion of the scope of application of the discretionary powers
of the procuratorial organs should be reasonably regulated, improve the hearing
procedures of the conditional non-prosecution system to strengthen the supervision and
control of the discretionary powers of the procuratorial organs; pay attention to the
rights and wishes of the victims; establish a reasonable evaluation mechanism for the
results. The improvement of supporting measures will escort the expansion of the scope

of application of the conditional non-prosecution system.

Keywords:

Conditional non-prosecution, Scope of application, Pretrial diversion
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