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Abstract

Article 9 (3) of the Advertising Law and Article 57 (1) of the Law are the qualitative
behavior and legal liability clauses of absolute terms in advertising. After the
implementation of the revised "Advertising Law" in 2015, the "punishment case of" the
most "character in a Hangzhou Fang Stir-fry shop" became the first case to arouse hot
discussion, with the controversy focusing on whether the punishment consequences are
reasonable or excessive. Subsequently, the number of similar cases in practice increased
significantly, including administrative punishment cases and litigation adjudication cases.
The common problems arising from these subsequent cases can be summed up as the
qualitative behavior of advertising absolute terms and the application of the liability clause.
The above problems prompt the examination of related clauses, reflecting the unclear
definition of the applicable scope of the behavior identification clause of advertising
absolute terms, as well as the omission of the liability clause of advertising absolute terms
with a single penalty method, a wide range of fixed penalty and a higher starting penalty
point. Therefore, how to deal with the practical dilemma caused by the omission of norms
and further realize the balance between legality and rationality in the administrative
regulation of absolute terms in advertising has become the research purpose and central
content of this paper.

In view of the normative omissions of the qualitative behavior and responsibility
clauses, this paper, through the literature analysis at the theoretical level, the correlation
clause analysis at the normative level, and the case empirical analysis at the practical level,
analyzes the existing theoretical research results, the development of the correlation clause,
the current pattern, the normative content, etc. On the basis of fully understanding the
situation of practice regulation, it tries to find new ideas from the aspects of research
methods, problem analysis perspective and solutions. First of all, in terms of research
methods, most of the existing academic achievements focus on theoretical analysis, and
few empirical studies are conducted based on the combing and statistics of a large number
of cases. Even if there are, the selected case samples are slightly lacking in timeliness. This
paper selects the punishment decisions and adjudication cases retrieved so far through the
empirical research method of cases. 293 punishment cases and 171 judgment cases were
obtained, which reflected new ideas in the timeliness follow-up and classification of case
samples. Secondly, in terms of the perspective of problem analysis and solutions, existing
academic achievements can comprehensively cover existing problems in the current

regulation of absolute terms in advertising, but the degree of specificity of the analysis and
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the degree of operability of the solution vary. This paper carries out the analysis on the
basis of case timeliness and sufficient sample number. The first consideration is the timely
solution of the urgent problems in the current practice.

In terms of the framework and structure of the text content, this paper follows the
basic idea of the research and is generally divided into four chapters. In the first chapter,
the introduction of "Hangzhou Party A case", as a classic case, starts the analysis of the
current situation of administrative regulation of absolute terms in advertising, including the
practice situation and the investigation of relevant clauses, leads to the question, which
comes down to the qualitative behavior and the application of liability clauses. The second
chapter and the third chapter respectively analyze the qualitative problem of behavior and
the liability clause from the aspects of the provisions, scholars' theoretical achievements
and practice. Chapter four is the determination of the feasible path to solve the problem.
The conclusion is that, first of all, in terms of the qualitative behavior, it is necessary to
determine the illegal boundary and clear constitutive requirements of the absolute terms in
advertising. To this end, firstly, the purpose of "etc" in Article 9 (3) of the Advertising Law
can be explained by issuing the explanation of relevant issues applicable to the Advertising
Law, and the scope of the regulated objects can be clearly defined. Specifically,
"misleading" and "disparage peers" in the establishment intent of this article are taken as
the primary demarcating points, and when further judging the two, advertisements in
absolute terms are divided into objective fact statement type and subjective opinion
expression type, and the scope of application of the provisions is limited. When judging the
illegal behaviors, according to the complexity of practical cases, For general cases, it can
refer to the "essential elements of criminal law", and for special difficult cases, it can refer
to the "class theory" of criminal law. At the same time, according to the feedback results of
the newly released "Law Enforcement Guidelines on the Supervision of Absolute Terms
Adpvertising (Draft for Comments)", it can be improved and promulgated. Second, guiding
cases are issued to provide guidance for local administrative organs to recognize or courts
to adjudicate similar cases. The setting of the content is mainly to establish the typical
reference value of a case of Hangzhou and put forward clear countermeasures to the
common problems of other cases. Secondly, on the issue of liability clause, first, following
the rules of basic rights protection in the Constitution, based on the analysis of rights
concretization in the absolute terms regulation clause of the Advertising Law in the
freedom of speech clause in Article 35 of the Constitution and the protection of property
rights clause in Article 13 of the Constitution, the reasonable boundary of the scope of
application of the clause is clarified by means of constitutionality interpretation. The
second is to effectively link the application of Advertising Law with the association rules

and principles of Administrative Punishment Law. At the same time, in combination with
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the newly promulgated and implemented Guiding Opinions on Regulating the Discretion
of Administrative Punishment for Market Supervision and Management, the reasonable
discretion benchmark is clearly defined. In the determination of legal liability, the absolute
terms of advertising are classified into different levels according to the severity of the
violation. Then the legal fine amount range of detailed stratification, according to the
"administrative penalty Law" in the light or reduce, no punishment of the same amount of

punishment, so that the behavior and punishment consequences match.

Key Words: advertising absolute terms; Constituting an offence; Administrative
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