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Abstract

In practice, it is common for both parties to agree in the divorce agreement that
they will donate the property jointly owned or owned by either party to their children.
The special feature of this clause lies in the legal relationship between the spouse and
the children. It is related to the balance of interests between the two parties after
divorce, how the parents fulfill the obligation of raising their children, how to identify
the status of the children in the divorce agreement, and how to protect their rights and
interests. This article mainly reflects the problem of the intersection of property
relationship and personal relationship, which is part of the overlap of family law and
property law, and examines how to use the norms of family law and property law to
deal with the nature of the contract and the application of law in practice.

The main body of this paper is divided into three parts, focusing on how to
determine the nature of such contract and what kind of legal application model is
more ideal. The first chapter, “Theoretical and practical Investigation on the clause of
property donation to children in divorce Agreement” , firstly focuses on the academic
views and differences on the clause of “gift” , and further analyzes and summarizes
the problems and puzzles existing in the application of law in the academic field.
Then it analyzes the “typical reasoning” inthe “typical cases” published by the
Supreme Court, and focuses on the “integrity” , the important reason for determining
the irrevocable clauses of this kind, and analyzes its meaning and essence. Finally, in
recent years the divorce agreement “donative children property clause” in the
relevant judicial precedent for similar screening, selection of some typical cases of its
judgment, the regional court in terms of “gift” on the applicable law of the main
differences are listed, it also reflects on the issue, practice is far from agreement. The
second chapter, “The legal application dilemma of the clause of property donation to
children in divorce Agreement” , analyzes the two mainstream viewpoints in judicial
practice and academic theory circles, and their respective interpretation models and
shortcomings of gift contract and attachment. This paper analyzes the different modes
of gift contract interpretation, such as purpose gift, gift with moral obligation,
conditional gift and notarized gift. This paper expounds the deficiency of the premise
and foundation theory of attachment as the mode of interpretation and the deficiency

in the application process of this mode of interpretation. The third chapter of the



property in divorce agreement grant children terms of ideal applicable law , on the
basis of the first two chapters analysis, in the judicial practice in recent years for

“gift” provisions of applicable law is still debated, disoriented, combined with the
civil code for the improvement of the system of contract for the benefit of a third
person, demonstrate the contract for the benefit of a third person explain the theory
and practice in the mode of advantage, This paper analyzes how to realize the
protection of childrens rights and the balance of husband and wifes interests. This
paper tries to give some suggestions on the qualitative and legal application of such
clauses in judicial practice under the framework of current civil code.

Key words: divorce agreement; The gift; A contract for the benefit of a third
party
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